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MEMORANDUM

SUBJECT: Processing of State Implementation Plan (SIP)
Submittals

FROM: John Calcagni, Director
Air Quality Management Division, OAQPS (MD-15)

TO: Director, Air, Pesticides and Toxics

Management Division, Regions I and IV

Director, Air and Waste Management Division,
Region II

Director, Air, Radiation, and Toxics Division,
Region III

Director, Air and Radiation Division,
Region V

Director, Air, Pesticides, and Toxics Division,
Region VI

Director, Air and Toxics Division,
Regions VII, VIII, IX, and X

This memorandum provides guidance concerning the processing
of SIP submittals. In general, there are three situations that
can occur related to each required submittal: the State may fail
to submit the required plan, the State may make a submittal that
is not complete, or the State may make a complete submittal.

Once a State submits a SIP and the Environmental Protection
Agency (EPA) has determined that the submittal is complete, EPA
must either approve or disapprove the submittal within a
specified time period. However, if the State fails to make a
required submittal or makes a submittal that is determined to be
incomplete, the sanctions and Federal implementation plan (FIP)
provisions of sections 179 and 110(c), respectively, will be
triggered. In addition, disapproval of a submittal also triggers
the sanctions and FIP provisions. These provisions are discussed
in further detail in this memorandum.

There are, however, three alternatives to full approval or
full disapproval of a complete SIP submittal: partial approval,



limited approval, and conditional approval. Each of these is
discussed in more detail below along with some guidance as to
when each might be used. In addition, Attachment 1 to this

memorandum contains several examples of how these may be used.
Attachment 2 to this memorandum is a table that summarizes the
requirements discussed below.

Partial Approval/Disapproval

Section 110(k) (3) of the amended Clean Air Act (Act)
addresses the situation in which an entire submittal, or a
separable portion of a submittal, meets all applicable
requirements of the Act. Where the entire submittal meets all
the requirements of the Act, EPA will fully approve the entire
submittal. In the case where a separable portion of the
submittal meets all of the applicable requirements, partial
approval may be used to approve that part of the submittal and
disapprove the remainder. It is important that the two parts of
the submittal be separable. By separable, EPA means that the
action it anticipates taking will not result in the approved
rule (s) being more stringent than the State anticipated. See

Bethlehem Steel Corp. v. Gorsuch, 742 F. 2d 1028 (7th Cir. 1984);

Indiana and Michigan Elec. Co. v. U.S. E.P.A., 733 F. 2d 489 (7th
Cir. 1984). For example, EPA cannot approve part of a submittal

that specifies control measures and disapprove the part that
specifies the test methods associated with those control
measures. The EPA has frequently taken a partial approval
approach in the past to process groups of rules that are
submitted together. The EPA can approve some of the rules and
disapprove the rest as long as the rules that are disapproved do
not affect those that are approved. The disapproval of any part
of a required SIP submittal starts the clocks discussed above for
sanctions and FIP's.

Limited Approval/Disapproval

In some cases, a submittal may contain certain provisions
that meet the applicable requirements of the Act along with other
provisions that do not meet the requirements, and the provisions
are not separable. Although the submittal may not meet all of
the applicable requirements, EPA may want to consider whether the
submittal as a whole has a strengthening effect on the SIP. If
that is the case, limited approval may be used to approve a rule
that strengthens the existing SIP as representing an improvement
over what is currently in the SIP and as meeting some of the
applicable requirements of the Act.

The Act does not expressly provide for limited approvals.
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Rather, EPA is using its "gap-filling" authority under section
301(a) of the Act in conjunction with the section 110(k) (3)
approval provision to interpret the Act to provide for this type
of approval action.

Through a limited approval, EPA would concurrently, or
within a reasonable time thereafter, disapprove the rule, under
the relevant provision(s) of Part D, for not meeting all of the
applicable requirements of the Act. As with the limited approval
action the limited disapproval is a rulemaking action, and it is
subject to notice and comment. Under section 110(k), EPA must
take final rulemaking action on SIP submittals within 12 months
of the date EPA determines the submittal is complete or the
submittal is automatically deemed to be complete if EPA fails to
make a completeness determination. As a general matter, although
the statute directs EPA to act within that timeframe, EPA's
failure to finalize the disapproval portion of the action within
that 12-month timeframe will not affect the wvalidity of any prior
or subsequent limited approval or limited disapproval.® The
EPA's failure to take action prior to the expiration of the 12-
month period could, however, subject EPA to a lawsuit to compel
such an action.

A key distinction between the limited approval and a partial
approval is that under a limited approval EPA's approval action
goes to the entire rule. In other words, although portions of a
rule prevent EPA from finding that the rule meets a certain
requirement of the Act, EPA believes that the rule, as a whole,
strengthens the SIP. Therefore, EPA approves the entire rule--
even those portions that prohibit full approval. Likewise, when
EPA issues the limited disapproval, the disapproval applies to
the entire rule as failing to meet a specific requirement of the
Act. The rule remains a part of the SIP, however, under the
limited disapproval, because the rule strengthens the SIP. The
disapproval only applies to whether the submittal meets a
specific requirement of the Act and does not affect incorporation
of the rule into the approved, federally enforceable SIP.

' The March 22, 1991 memorandum from John Calcagni
discussed the potential impact of Abramowitz v. U.S. E.P.A., 832,
F. 2d 1071 (9th Cixr. 1988), on EPA's decision to split the
approval and disapproval portions of a limited approval. After
reevaluating that case, we believe it may have a narrower impact
than initially described and, therefore, generally would not
impact the timing of limited approval/disapproval actions.
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The primary advantage to using the limited approval approach
is to make the State submittal federally enforceable and to
increase the SIP's potential to achieve additional reductions.
Therefore, limited approval should not be used to approve any
rule that is unenforceable for all situations--for example, a
rule that lacks a test method. These rules and any other rules
that do not have an overall strengthening effect on the SIP
should be disapproved. Limited approval can be used, however,

where the rule is unenforceable for some limited number of
situations but is enforceable for the majority of situations, if
the rule, as a whole, strengthens the SIP.

The disapproval coinciding with (or following) the limited
approval also starts the sanctions and FIP clocks discussed
above. With the limited approval EPA may or may not have a
commitment from the State to correct the deficiency. The EPA may
choose to use the limited approval approach (instead of
conditional approval) in the case where the State has submitted a
commitment as part of a rule but EPA has reason to believe that
the State will not be able to meet the commitment (as discussed
below). Where a limited approval/disapproval approach is taken,
the notice of proposed rulemaking (NPR) should clearly identify
which requirements have not been met and what action would be
required on the part of the State to meet those requirements.

Conditional Approval

Under section 110(k) (4) of the Act EPA may conditionally
approve a plan based on a commitment from the State to adopt
specific enforceable measures within 1 year from the date of
approval. If the State fails to meet its commitment within the
l-year period, the approval is treated as a disapproval. We
expect that conditional approvals will be used only in rare
situations that merit special consideration. We will evaluate
specific types of SIP submittals [e.g., reasonably available
control technology (RACT) catch-ups, particles with an
aerodynamic diameter less than or equal to a nominal 10
micrometers (PM-10) SIP's] to determine whether certain elements
of that type of submittal, or that type of submittal as a whole,
merit conditional approval. For this reason and to ensure
consistency, Regions should not use conditional approvals without
input from Headquarters as to whether such an approach is
appropriate. Furthermore, as any statutory deadline approaches,
we may issue guidance regarding the appropriate use of
conditional approval with respect to that specific requirement.

Once a determination has been made that a specific type of
submittal can be considered for conditional approval, Regions
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must make a determination of whether an individual State
submittal should be conditionally approved. The first
consideration should be whether the State has made {(or agrees to
make) a commitment to adopt specific enforceable measures within
1 year of EPA approval. The commitment must be made in writing

by the party responsible for adopting the specified measures
before the plan is conditionally approved, and the commitment
must be submitted by the State.?

In addition, to the extent that the commitment materially
alters the existing rule (in respects that the public could not
reasonably have anticipated would result from the public review
of the existing rule), or is a commitment to adopt an entire rule
or set of rules, the commitment must be a SIP revision submittal
by the State. In many cases, the determination of whether the
commitment materially alters the underlying rule may be based on
whether a similar issue was raised during the earlier State
proceedings on the submitted rule. In general, each commitment
will need to be examined to determine whether it materially
alters the submitted rule. As with any SIP revision, in order
for EPA to accept the commitment as a SIP revision, the State
must have provided notice and public hearing on the submitted
commitment. However, EPA has the discretion to parallel process
commitments and in limited circumstances may propose conditiomnal
approval of the commitment and allow the State process to proceed
on a parallel track.

As a general matter, the greater the extent to which a
submittal is lacking in important plan elements, the less
appropriate the use of conditional approval may be. It should be
noted, however, that there may be circumstances under which EPA
would accept a SIP revision consisting of a commitment only
(without specifically adopted rules) as a candidate for
conditional approval. In such cases, the commitment should also
be accompanied by a work plan detailing any specific measures to
be adopted, the steps that will be taken to adopt the measures,

2 Although the commitment must identify the measures to
be adopted and contain a schedule for adopting such measures, it
is not necessary for the commitment itself to be enforceable in a
State court.
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and the schedule for adoption of those measures. As stated
earlier, a submittal that consists entirely of a commitment will
be considered a SIP revision that is subject to the State process
for submitting SIP revisions, e.g., notice and a public hearing.

Where the submittal contains specifically adopted rules that
need some revisions or corrections to be fully-approvable, the
commitment may not need to be as comprehensive. The commitment
should, however, be as explicit as possible concerning the
measures that will be adopted, the steps that will be taken to
adopt the measures, and the schedule for adoption of those
measures.

Because the conditional approval relies on a commitment from
the State, EPA would need some level of confidence that the State
would be able to meet such a commitment. In making a
determination as to whether a State could reasonably be expected
to meet its commitment, EPA would need to consider a number of
factors such as:

- the amount of technical work necessary for the measures
to be adopted;

- whether adoption of the measures is expected to be
controversial;

- the average length of the State adoption process;

- how far along in the process the State is; and

- the State's past track record.

It should be noted that these are only some of the factors that
should be considered. Each Region, in making a determination
regarding the credibility of the State's commitment, may have to
look at a number of other factors. The Region should clearly
explain, either in the NPR or in a technical support document,
the rationale for these determinations.

In addition to the determination of whether the State's
commitment is credible, the Region must make a determination as
to whether it is appropriate to conditionally approve a revision
on the merits of that revision. Conditional approval might
typically be used in the same types of situations as the limited
approval. As with the limited approval, one of the main
advantages of the conditional approval approach is to make the
State submittal (where the submittal contains control
requirements and not just a commitment to adopt enforceable
measures) federally enforceable and to increase its potential to
achieve additional reductions. Because the conditionally
approved submittal will become a part of the SIP, the Region
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should be certain that the approval of the commitment will not
weaken the existing SIP. The Region may also want to consider
when the plan (or plan element) that has been submitted was due.
The NPR for a conditional approval should clearly identify
which requirements are the subject of the commitment and,
therefore, have not been met. In addition, both the NPR and the
State's commitment should clearly identify what action is
required on the part of the State. Unlike the limited
approval/disapproval, the conditional approval does not
immediately start the sanctions and FIP clocks. These clocks
start if and when the approval is converted to a disapproval.

There are at least two ways that the conditional approval
may be converted to a disapproval.® First, if the State fails to
adopt and submit the specified measures by the end of 1 year
(from the final conditional approval), or fails to submit
anything at all, EPA will have to issue a finding of disapproval
but will not have to propose the disapproval. That is because in
the original proposed and final conditional approval, EPA will
have provided notice and an opportunity for comment on the fact
that EPA would directly make the finding of disapproval (by
letter) if the State failed to submit anything.? Therefore, at
the end of 1 year from the conditiomnal approval, the Regional
Administrator (RA) will send a letter to the State finding that
it had failed to meet its commitment and that the SIP submittal
is disapproved. The 18-month clock for sanctions and the
2-year clock for a FIP start as of the date of the letter.
Subsequently, a notice to that effect will be published in the
Fedexral Register, and appropriate language will be inserted in
the Code of Federal Regulations. Similarly, if EPA receives a
submittal addressing the commitment but determines that the
submittal is incomplete, the RA will send a letter to the State
making such a finding. As with the failure to submit, the
sanctions and FIP clocks will begin as of the date of the finding

3 It should be noted that this disapproval can be a
limited approval/disapproval. In some cases, the Regions may
want to use such an approach to retain the enforceability of
control measures. The NPR should indicate if this approach is
planned.

4 To provide for this contingency, in the final
conditional approval, EPA would need to provide, for example, "If
the State fails to make a submittal or makes only an incomplete
submittal during the time period for submittal of the rule, EPA
will issue a letter to the State which converts the conditional
approval to a disapproval."
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Second, where the State does make a complete submittal by
the end of the 1l-year period, EPA will have to evaluate that
submittal to determine if it may be approved and take final
action on the submittal within 12 months after the date EPA
determines the submittal is complete. If the submittal does not
adequately address the deficiencies that were the subject of the
conditional approval, and is therefore not approvable, EPA will
have to go through notice-and-comment rulemaking to disapprove
the submittal. The 18-month clock for sanctions and the 2-year
clock for a FIP start as of the date of final disapproval. 1If
EPA determines that the rule is approvable, EPA will propose
approval of the rule. In either instance, whether EPA finally
approves or disapproves the rule, the conditional approval
remains in effect until EPA takes its final action.

It should be noted that EPA will conditionally approve a
certain rule only once. Subsequent submittals of the same rule
that attempt to correct the same specifically identified problems
will not be eligible for conditional approval.

Sanctions and FIP Requirements

Actions that Trigger the Sanctions and FIP Requirements

The actions EPA has the authority to take under the
sanctions and FIP provisions of the Act correspond to the
different steps EPA must follow as it reviews and processes SIP
submittals. As discussed previously, the Act in section 179°
requires EPA to impose sanctions based on four types of actions
(findings®) provided in section 179(a):

(1) a finding that a State has failed to submit a SIP, a

s Section 110(m) grants EPA broad authority to apply
either sanction listed in section 179(b) * . . . at any time (or
at any time after) a finding . . ." under section 179(a) with
respect to any portion of the State, with certain exceptions.
This memorandum is intended to address the application of
sanctions under section 179. The section 179 sanctions apply
only to the area for which a finding has been made.

6 Although subsections (1)-(4) refer to findings,
determinations and disapprovals, for simplicity these four
actions will be referred to as "findings.™
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SIP element,’ or has submitted a SIP or SIP element
that does not satisfy the completeness criteria;

(2) that EPA disapproval of a SIP submission for a
nonattainment area based on its failure to meet one or
more elements required by the Act;

(3) a determination that the State has not made any other
submission, has made an inadequate submission (as
required by the Act), or that EPA disapproves such a
submission; or

(4) a finding that a requirement of an approved plan is not
being implemented.

Under section 110(c¢) (1), EPA is required to promulgate a FIP
based on two types of findings:®

(1) a finding that a State has failed to make a required
submittal or that a submittal does not satisfy the
minimum completeness criteria established under section
110(k) (1) (A), or

(2) the EPA disapproval of a SIP submittal in whole or in
part.

The Sanctions and FIP Clocks

Although EPA may make any of the findings discussed above to
trigger the 179(a) sanctions and 110(c) (1) FIP requirements,
these findings do not require the immediate imposition of
sanctions or promulgation of a FIP. Instead the Act provides a
"clock" for sanctions and FIP's. For plan submittals required
under Part D or in response to a SIP call, section 179(a) allows

7 Since EPA does not intend to issue a list of such
elements per se, to ensure that such findings are consistently
applied, findings of failure to submit SIP elements should be
decided on a case-by-case basis in conjunction with Headquarters.
The basis for the finding should be clear and well-supported.

8

Since the deficiency is a failure to implement after a State
has submitted a plan and EPA has approved it, it is unnecessary
for this finding to trigger a requirement that EPA develop the
required rule (i.e., prepare a FIP) and section 110(c) (1) does
not require it.
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for up to 18 months for the State to correct the deficiency that
is the subject of a finding or disapproval before EPA is required
to impose sanctions. Section 110(c) (1) provides for up to

2 years for the State to correct the deficiency and for EPA to
approve a new submittal before EPA is obligated to promulgate a
FIP.

The Administrator has delegated the authority to make
findings of failure to submit to the RA's. The findings are made
via letters from the RA's to State governors or other State
officers to whom authority has been delegated. The letter itself
triggers the sanctions and FIP clocks. For disapprovals, the

Federal Register notice in which EPA takes final action triggers
* the sanctions and FIP clocks. Findings of nonimplementation have
traditionally been processed as rulemaking actions through
Headquarters. The sanctions clock will start when EPA makes a
finding of nonimplementation in the Federal Register after
soliciting comment on the proposal (the FIP clock is not
triggered by such a finding). Although the findings of failure
to submit and SIP disapproval start both the sanctions and FIP
clocks, what is required to stop the clocks differs; therefore,
they are discussed separately. Note that in some cases the
sanctions clock may be stopped while EPA remains under an
obligation to promulgate a FIP.

Sanctions Clock

Under section 179(a), in order to stop the sanctions clock,
the State must correct the "deficiency" prompting the finding.
The EPA must apply one of the two sanctions available under
section 179(b) within 18 months after the date of the finding and
both sanctions at 24 months, unless the deficiency has been
corrected. Section 179(a) also requires EPA to apply both
sanctions after 18 months if EPA finds a lack of good faith on
the part of the State.

Attachment 3 provides seven scenarios illustrating how the
sanctions clock operates, including examples of what constitutes
a deficiency correction (and hence a stopping of the clock).

In brief, for purposes of the sanctions clock, findings of
failure to submit plans or complete plans are corrected when EPA
finds the submittal complete® [although the FIP clock is still

° Where EPA made a finding of failure to submit and
subsequently finds that the State has made a complete submittal
for the plan or plan element that was the subject of the finding,
the letter that makes the finding of completeness will notify the
State that the sanctions clock is stopped as of the date of that
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running (see FIP clock discussion)] and disapprovals are
corrected when EPA takes final rulemaking action approving the
plan. In addition, findings of nonimplementation are corrected
when EPA makes a finding in the Federal Register that the State
is now implementing that provision.

FIP Clock

Under the FIP provisions, either a SIP must be approved or a
FIP must promulgated within 2 years of one of the two findings
discussed above. In other words, EPA must approve the State
submittal in order to stop the FIP clock. Where the sanctions
and FIP clocks were started by EPA disapproval of a plan, the
clocks will run concurrently. In this case, to correct the
deficiency for purposes of the sanctions clock, the State must
make a submittal which EPA finds approvable. Such a
determination is not made until EPA issues a final approval of
the plan. Final approval of a plan is also what is needed to
stop the FIP clock. Attachment 3 provides seven scenarios of how
the FIP clock operates.

Available Sanctions

For plan submittals required under Part D or in response to
a SIP call, if the State does not correct the specific deficiency
within the 18-month period allowed under section 179(a), EPA must
apply at least one of the two sanctions available under section
179(b)*® as described:

(1) Highway funding sanctions. The EPA may impose a
prohibition on the approval by the Secretary of
Transportation of certain projects, or the awarding of
certain grants.

letter. The Region should periodically announce any such
findings that represent corrections of failure to submit in the

Federal Register.

10 In addition, section 179(a) provides for an air
pollution grant sanction that applies to grants EPA may award
under section 105. However, since it is not a sanction provided
under section 179(b), it is not one of the sanctions EPA must
impose after the 18-month period.
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(2) Offset sanctions. A ratio of at least 2-to-1 will be
required for emissions reductions within the
nonattainment area to offset emissions from new or
modified major facilities (as required under section
173).

Regions should determine which of the sanctions will be applied
at the 18- and 24-month milestones on a case-by-case basis. As
discussed previously, EPA must apply both sanctions at the
18-month mark if it finds there is a lack of good faith effort.
Such a determination should be made on a case-by-case basis in
consultation with Headquarters. In addition, once one of the
sanctions has been imposed, EPA must impose the second sanctions
if the deficiency has not been corrected within 6 months
(regardless of the State's efforts). Headquarters will issue a
proposal of the sanctions and the Regional Office will issue the
final rule imposing sanctions.

Conclusion

General comments on this memorandum should be directed to
Pam Johnson of the Regional Operations Branch at (919) 541-5270.
Comments related specifically to ozone or carbon monoxide should
be directed to Carla Oldham at (919) 541-3347. Comments related
to particulate matter, sulfur dioxide, or lead should be directed
to Chris Stoneman at (919) 541-0823.

cc: Regional Air Counsels, Regions I-X
Chief, Air Programs Branch, Regions I-X
Jane Armstrong, OMS (Ann Arbor)
William Becker, STAPPA/ALAPCO
Denise Devoe, OAQPS (ANR-443)

Tom Helms, AQMD (MD-15)

Bill Laxton, TSD (MD-14)

Ed Lillis, AQMD (MD-15)

Rich Ossias, OGC (LE-1323)
Joe Paisie, AQMD (MD-15)
John Rasnic, SSCD (EN-341W)
John Seitz, OAQPS (MD-10)
Paula Van Lare, OMS (ANR-445)
Lydia Wegman, OAQPS (MD-10)
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Attachment 1
Example 1

A State submits a SIP revision containing four rules: (1)
control requirements for bulk gasoline plants, (2) control
requirements for gasoline dispensing facilities (Stage I), (3)
leak detection requirements for gasoline tanks trucks, and (4)
test methods that apply to these three rules. The EPA review of
the rules shows that all of the rules except the Stage I rule
meet the applicable requirements of the Act. The Stage I rule
fails to require submerged f£ill loading for all storage tanks.
This is inconsistent with EPA's RACT guidance and the State has
failed to propose an alternative that it has demonstrated is RACT
for the applicable sources.

Partial Approval

Under the partial approval option, EPA can approve the rules
for bulk terminals and tank truck leaks, approve the test
methods, and disapprove the Stage I rule. These rules are
separable from the Stage I rule. Disapproval of the Stage I rule
does not affect the stringency of the other three rules.
Therefore, the other three rules may be approved under this
provision. However, the submittal as a whole would only be
partially approved.

Limited Approval of Stage I Rule

Under the limited approval approach, EPA could approve the
Stage I rule as being an improvement over what is currently in
the SIP and, at the same time or within a reasonable time after
the approval (but no later than 12 months after the submittal is
complete), disapprove the rule because it does not represent
RACT. The sanctions and FIP clocks would start upon the final
disapproval of the rule.

Conditional Approval

Alternatively, EPA could conditionally approve the Stage I
rule if the State committed to revise the rule, within 1 year of
the conditional approval, to require submerged f£ill loading. If
the State then failed to make such a revision, EPA would issue a
finding converting the conditional approval to a disapproval.

Example 2

If in example 1 the first three rules (containing control
requirements) are all approvable but the fourth (containing the
test methods) is either deficient or has not been submitted, then
the submittal would have to be handled differently. Because a
test method is critical in determining the stringency of a
control requirement and is needed for the requirements to be
enforceable, these rules cannot be considered separable and,



therefore, partial approval would not be an option. 1In addition,
because the control requirements will not be enforceable without
a test method, it would not be appropriate to use either the
limited or conditional approval approach.

Example 3

A State submits a SIP revision that contains four PM-10
rules, two for controlling emissions of fugitive dust and two for
the control of residential wood combustion. The rules represent
reasonable available control measures (RACM) and include (1)
paving or stabilizing unpaved roads, (2) developing a traffic
reduction plan for unpaved roads, (3) a mandatory episode
curtailment program for residential wood combustion, and (4)
encouraging changeover to new source performance standards and
wood stoves. The third rule is deficient in that it does not
provide a communication strategy on which the curtailment program
is dependent.

Partial Approval

The EPA may approve the three rules which satisfy RACM but
disapprove the episode curtailment program as failing to meet the
RACM requirement. These rules are separable because disapproval
of the curtailment program will not have any effect on the
stringency or enforceability of the remaining rules.

Limited Approval

The EPA may approve the episode curtailment plan as
strengthening the SIP by providing enforceable measures in a SIP
which currently has no curtailment program. At the same time or
within a reasonable time after the approval (but no later than 12
months after the submittal is complete), EPA must disapprove the
rule as not representing RACM. Final disapproval of the rule
would start the sanctions and FIP clocks.

Conditional Approval

The EPA may conditionally approve the rule if the State
submits a commitment to submit a revised rule within 1 year of
the approval. If the State then failed to make such a revision,
EPA would issue a finding converting the conditional approval to
a disapproval.
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Attachment 3: Sanctions and FIP Clocks Scenarios

Scenario 1: The EPA receives a SIP and finds it incomplete
prior to the statutory due date of the SIP.

Although a finding that the State submitted an incomplete
SIP is one of the section 179(a) findings, the sanctions and FIP
clocks will not begin to run until after a submittal is due.
This is because the finding must be based on the failure to
submit a complete required SIP or SIP element and the submittal
is not required until it is due under the statute. If a SIP
submitted prior to a due date is still incomplete by the due
date, then EPA will notify the State by letter that the plan
remains incomplete and that the 18-month sanctions clock and the
2-year FIP clock have started.

Scenario 2: The EPA receives a SIP and finds it incomplete on
or after the statutory due date of the SIP.

If EPA receives a SIP and finds it incomplete pursuant to
section 110(k) on or after the statutory due date of the SIP,
then, as in scenario 1, the State has failed to make a complete
submittal under section 179(a). The EPA will notify the State by
letter that the plan is incomplete and that the 18-month
sanctions clock and the 2-year FIP clock have started.

Scenario 3: The EPA receives no submittal at the due date.

If EPA receives no submittal from a State to meet a
statutory due date, then it may make a finding of failure to
submit under section 179(a) (1), triggering the 18-month sanctions
clock and the 2-year FIP clock.

Scenario 4: After the due date, EPA receives a SIP for which
it originally made a finding of failure to submit.

Upon receiving the plan, the sanctions clock will continue
to run during the completeness review and be stopped if EPA finds
the plan complete and continue if EPA finds the plan incomplete.
If the 18 months elapse during the time EPA is doing its
completeness review, EPA will not impose sanctions unless it
determines the plan incomplete. If sanctions have been imposed
prior to the State's submittal, the sanctions will remain in
place until EPA determines the submittal complete.

The FIP clock continues to run while EPA makes its
completeness determination.

Scenario 5: The EPA originally makes a finding of failure to
submit, then receives a SIP, finds it complete,
but disapproves it in final rulemaking.



Upon a determination that the SIP is complete, the State
corrects the deficiency that prompted the finding of nonsubmittal
and the sanctions clock stops. A new sanctions clock will start

upon the final SIP disapproval rulemaking. The new sanctions
clock will not stop until EPA has taken final action to approve
the revised SIP submittal.

Even after the submittal is determined to be complete, EPA
remains under obligation to promulgate a FIP. Therefore, the
disapproval of the SIP does not start a new FIP clock.

Scenario 6: The EPA originally makes a finding of failure to
submit, then receives a SIP, finds it complete,
and approves it in final rulemaking.

Upon a determination that the SIP is complete, the State
corrects the deficiency prompting the finding of nonsubmittal and
the sanctions clock stops. The EPA remains under obligation to
promulgate a FIP until EPA takes final rulemaking action to
approve the SIP.

Scenario 7: The EPA finds that a State has failed to implement
a SIP or SIP provision.

The EPA will make a finding of nonimplementation in the
Federal Register after soliciting comment on the proposal. The
sanctions clock will start upon EPA taking final action and stop
when EPA makes a finding in the Federal Register after notice-
and-comment rulemaking that the State has corrected the
deficiency that prompted the finding. A finding of
nonimplementation does not start a FIP clock.
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PRERQER

The Office of Air Quality Planning and Standards {(QAQPS)
expacts that a number of redesignation requests will be submitted
in the near future. ‘Thus, Regions will need to have guidance on
the applicable procedures for handiing these requests, including
maintenance plan provisions. This memorandun, therefore,
censelidates the Environmental Protection Agency’s (EPA’s)
guidance regarding the processing of requests for redasignation
of ponattainment areas to attainment for ozone (0,), carbon
mponexide {(C0), particulate matter (PM-10), sulfur dioxide (50,13,
nitrogen dioxide (NO,3, and lead {Pbl. . Regions should use this
guidance as a genar&f framework for drafting Pederal Redgister
notlces pertaining o redesignation requests. Special concerns
for areas seeking redesignation from unclassifiable to attainment
will be addressed on a case~by«Case basis.

Bagxareund

Section 107({4Y{3}{E) of the Clean Air Act, as asmended,
states that an area can be redesignated to attainment if the
following conditions are meb:
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1. The EPA has determined that tha’natianax ambient air
guality standards (HAAGS) have been atbtained.

2. The applicable iwplementation plan has been fully
approved by EPA under sectiom 110(Xk).

3. The EPA has determined that the improveament in &i@
guality is due 4o permansnt and enforceable reductions in
anissions.

4. The State has met all applicable requirements for the
area under section 110 and Parc D.

5. The EPA has fully approved a maintenance plan, including
a contingency plan, for the area under section 1784,

Fach of these criteria is discussed in more detail in the
following paragraphs. Particular attention is given to
saintenance plan provisions at the end of thie document since
maintenance plans constitute a naw requirement under the amended
Clean Alr Act. Exceptions to the guidance will be considered on
a ¢ase-by-case basis. .

1. ARtalnpent of the.Standard

The State nust show that the area is attaining the
applicable NAAQS. fThere ave two components involwed in making
this demopstration which should be considered interdependently.
The first component relies upon ambient air guality data. The
data that are used to denonstrate attainment should be the
product of anbient monitoring that is representative of the area
of highest concentration. Thess ponitors should remain at the
same location for the duration of the monitoring period raequired
for dempnstrating atrtainment, The data should be collected and
quaiity-assured in accordance with 40 CFR 58 and recorded in the
Asrometric Information Retrieval System {AIRS) in oxder for it to
be avallable to the public for review. For purposes of
redesignation, the Regional Office should veorify that the
integrity of the air guality monitoring network has been
preservad,

For PM~10, an area pay be considered attaining the NAAQS if
the number of sxpected excesdances per year, according to 40 CFR
S0.6, is less than or equal to 1.0. For 03, the area must show
that the average annual nupber of expected exceedances, according
Lo 40 CFR 50,8, is less than or equal to 1.6 based on data trom
all monltoring sites in the area or its affected downwind
envirens. In making this showing, both PH-10 and Oy must rely en
3 complete, consecutive calemdar years of guality-assured air
quality monitoring data, collected in accordance with 40 CFR 50,
Appendices H and K. For €O, an ares may be considered attaining
the NAAQS if there are no violations, as determined in accordance
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with 40 CFR 50¢.8, based on 2 compiete, consecutive calendar years
of guality-assured monitoring data. For 504, arcording to 40 CFR
50.4, an area must show no more than one exCesdanca annvally and
far Pb, according to gection 50.12, an area may show no
axcesdances onh a gquarterly basis.

Tha second Component relies upon supplemental EPA-approved
air guality modeling. XNo such supplamental modeling is reduired
for 0y nonattainment areas seeking redesignation. Modeling may
be neCessary to determine the representativensss of the monitored
data. For pelliatants such as 50, and €O, a smwall number of
monitors typically is not represéntative of areawide air quality
or areas of highest concentration. When dealing with S0,, Pb,
PH~10 {exeept for a linmited number of initial modorate
ponattalinment areas), and CO {except moderate apreas-with desion
values of 12.7 parts per million or lower at the time of passage
of the Clean Adr Aot Anmendments of 1990), dispersion modeling
will generally be necessary to evaluate comprehensively sources’
impacts and to determine the areas of gxpected high
concentxations based upon current conditions. Areas which were
designated nonattainment based on modeling will generally not be
redesignated to attainment unless an acceptable podeling analysis
indicates attainment. Regions should consult with OAQPS for
further guidance sddressing the heed for nmodeling in specific
circunstances.

2. stake. Implemantation Tlan (SIP) Approwal

Tn; SIP for the area must be fully approved under section
110iky, " and must zatisfy all requirements that apply to the
area. It should be noted that approval action on SIP clenents
and the redesignation request may occuy simultaneously. An area
cannot be redesignated if a required element of its plan is the
subject of & disapproval: a finding of failure to submit or to
implensnt the SIP; or partial, conditional, or limited approval.
Howavar, this does not mean that carlier issues with regard to
the §IP will be reopened. Regions should not reconsider those
things that have lready been approved and for which the Clean
Ay act amendments did not alter what is required. In contrast,
to the extent the Amendnents add a requirement or alter an
existing requirement so that it adds something more, Regions
shonld consider those issues. In addition, reguests from areas
xnown to be affected by dispersion techniques which are
inconsistent with EPA guidance will continue to be considered
unapprovable under section 110 and will not qualify for
redesignation.

lseﬁtianvllo(k) containe the reguiresments for EPA achtion on
plan submissions. It addresses completeness, geadlines, full and
partial approval, conditional spproval, and disapproval.
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3. Fazmanent apd.Enforceahle Inmprovement.in Alk Quality

The State must be able to reasonably attribute the
improvement in alr guality to emission reductions which are
persanent ard enforcesble.? aAttainment resulting from temporary
reductions in emission rates (e.q., reduced production or
shutdown due to Cemporary adverse economic conditions) or X
unusually faverable metaeorology would not gualify as an air
quality improvement due to permanent and enforceable emission
reduetions.

In making this showing, the State should estimate the
rercent reduction {from the ysar that was used to determine the
design value for desigmation and classification) achieved trom
Federal measures such as the Federal Motor Vehicle Control -
Program and fuel velatility rules as well as control measures
that have been adopted and implemented by the Stata. This
estimale should consider emission rates, production capacities,
and other related information to clearlv show that the air
gquality improvements are the result of implemented controls. The
analysis should assume that scurces are operating at permitted
levels {or historic peak levels) unless evidence is presentad
that such an assunption is unrealistic.

4. Section 110 and Part D Reguirements

For the purposes of redesignation, a State must meet all
raguirements of section 110 and Part D that were applicable prior
to submittal of the complate redesignation request. Whaen
evaluating & redesignation request, Regions should not consider
whether the State has met requirements that come due under the
Act atter submittal of a complete redesignation request.3

“This is consistent with EPA’s existing policy on
redesignations as stated in an April 21, 1983 memorandum titled
“Section 107 Designation Policy Summary.” This memorandum states
chat in order for an area to be redogsignated to attainment, the
State must show that Yactual enforceable emission reductions are
responsible for the recent air guality improvement.® This
element of the policy retains its validity under the amended act
pursudnt to section 193. {Note: other aspects of the April 21,
1383 memorandum have since been superseded by subsequent
mowcrandums; interested parties should consult with 0AQPS before
relying on these aspaects, e.g. those relating to reguired years
of air quality data.]

Sunder saction 175a(c), howaver, the requirements of Part O
remain in force and effect for the area until such time as it ie
redesignated.  Upon redesignation Lo attainment, the reguirements
that became due under section 175A(c) aftor submittal of the
complete redesignation reguest would no longer be applicable.
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However, any requirements that came due prior to submittal of the
redesignation roguest must be fully approved into the plan at or
elore the time EPA redesignates the area.

To aveid confusion concerning what requirements will be
applicable for purposes. of redesignation, Regions should
encourage States to work closely with the appropriste Regional
offico sarly in the provess. This will help to ensure that &
redesignation re%uaﬂt submitted by the State has & high
1ikelihood of beiny approved Ly EF¥A. Reglions should advise
States of the practical plannihy conseguences if EPA disapproves
the redesignation request or if the regquest is invalidated
because af violations recorded during EPA‘s review. Under such
circumstances, EPA does not have the discretion to adjust
schedules for implementing SIP requirements. As a result, Aan
area may risk sanctions and/or Pederml implementation plan
inplementation that could result from failere to meet SIP
submittal or implementation requirements.

4. Beetion 119 Reguirements

Section 110(a)(2) vontains general requirenments for
nonattainment plans. Most of the provisions of this section are
the same as those contained in the pre-amended Act. We will
provide guidance on these requirements as neecded.

L. Part D Requirements

Part D consigts of general reqguirements applicable to all
areas which are designated nonattainment based on a viclation of
the NAAQS. The general reguirements are followed by a series of
subparts specific te each pollutant. The general requirements
ApPERar in subpart 1. The requirements relating to 04, €O, PH-10,
505, NO,, and Pb appear in subparts 2 through 5. In thoge
instancBs where an area is subject to both the general
nonattainment provisions in subpart 1 ar well as one of the
pollutant~specific subparts, the general provisions may be
subsumed within, or superseded by, the more specific requirements
of subparis 2 through 5.

I{ an areg was not classified under section 181 for Oy, or
section 186 for CO, then that area is only subject to the
provisions of subpart 1, “Nonattainment Areas in General.® In
addition to relevant provisions in subpart 1, an O, and 0 area,
which is classified, must meot all applicable regquirements in
subpart 2, “adaitional Provisions for Ozone Nonattainment Areas,™
and subpart 3, “Additional Provisions for Carbon Monowide

‘Genaral guidance regarding the requirements for SIP/s may
be found in the "General Preamble to Title I of the 1990 Clean
ALy ACt Anendments,® 57 FR 13458 {(April 18, 1992).
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Ronatbainment Areas,” respectively, before the area may be
redesignated o attalnment., ALl PM«10 nopnattainnent aroas
{whether classified as poderate or serious) must similariy meet
the applicable genaral provisions of subpart 1 and the gpecific
PH«10 provisions in subpart 4, "Addivional Provisions for
Particulate Matter Nonattalnment Areas.™ Likewise, $0,, NO,, ang
Pb nenattainment areas are subject to the applicable ggnerq
nonattainment provisions in subpart 1 as well ag the more
specific requirements in subpart %, "Additional Provisions for
Areas Designated Honattainment for Sulfur Oxides, Nitrogen
Diowide, and Lead.”

i. 8 22 {53

™hiz section contains general requirements for nonattaingent
plans. A& thorough discussion of these regwirenents may be found
in the Goneral Preamble to Title I {57 ¥R 13498 (April 18,
19821, The EPA anticipates that arcas will already have met
most or all of these requirements to the extent that they are not
suparseded by more specific Part D reguirements. The
requirements for reasonable further progress, identification of
certain emissions increases, and other measures naeded for
attainment will not apply for redesignations because they only
have nmeaning for argas not attaining the standard. ‘The
requirements for an emission inventory will be satisfied by the
inventory requirements of the maintenance plan. The requirements
©of the Part O new source roview program will be replaced by the
prevention of significant deterioration (PSD) program once the
area has been rodesignated, However, inh order %o ensure that the
PSP program will becote fully erfective immediately upon
redesignation, either the State must be delegated the Federal PSD -
progranm Or the State must make any needed modifications to its
ruies to have the approved PSD program apply to the affected area
upon redasignation.

ii. conformity

The State must work with EPA to show that its sIpP
provisions are consistent with section 176{c){é4) conformity
requirements.  The redesignation regquest should include
conformity procedures, if the State already has these procedurcs
in place. Additionally, we currently interpret the conformity
requirement to apply to attainnent areas. However, EPA hag not
yet issued its conformity regulations specifying what areas are
subject to the conformity requirement. Therefore, if s State
does not have conformity procedurez in place at the time that it
subnits a redesignation request, the State must commit to follow
£Pa‘s conformity vegulstion upon issuance, as applicable. If the
State submits the redesignation request subsequent to EPA’s
1spuance of the conformity regulations, and the conformity
requirement became applicable to the area prior to submission,
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the State must adept the applicsble conforwity vequirements
bofore LPA can redesignate the area.
%.  #aintensnce Rlans

section 107{d){(31(8) of the amended A0t stipulates that for
an area to be redesignated, EPA must fully approve a mainfenance
plan which meets the requirements of section 178a.. A State may
subnit both the redesignation request and the maintanance plan at
the same time and rulemaking on both may proceed on a parallel
track. Maintenance plans may, of course, be subnitted and
approved by EPA befors a3 redesignation is requested. However,
according Yo section 175A{¢), pending approval of the maintenance
plan and redesignation request, all applicable nonattainment area
reguirements shall remain in place.

Section 175a defines the general framework of a nmaintenance
plan. The maintenance plan will constitute 2 $IP revision and
must provide for maintenance of the relevant NAAJS in the area
for at least 10 years after redesignation. Section 175a further
states that the plan shall centain such additional measures, if
any, as may be necessary to ensure such maintenance. Because the
Act requires a demonstration of maintenance for 10 years after an
area is redesignated (not 10 years after subpittal of
redesignation regquest}), the State should plan for some lead time
for EpA action on the ragquest. In other words, the maintenance
demonstration should project maintenance for 10 years, beginning
rrom a date which factors in the time necassary for EPA review
and approval action on the redesignation request. In detvermining
the amount of lead time to allow, States should consider that
section 107{4){(3){D) grants the Administrator up to 18 months
from receipt of a complete submittal to process a redesignation
request. The statute also requizes the State to submit a
revision of the SIP 8 years after the original redesignation
reguest is approved to provide for maintenance of the NAAQS for
an additional 10 years following the first i10-year period {sce
section 175A(b}1].

In sddition, the maintenance plan ahall contain such
contingency measures as the Administrator deems necessary to
ensure prompt correction of any violation of the NAAQS [see
sdotion 175A(d) ). The Act provides that, at a minimuwm, the
contingency neasurss must include & regquiromont that the State
will implement all meagures contained in the nonattainment SIP
prior to redesignation. Failure to maintain the NAAQS and
wriggering of the contingency plan will not necessitate a
revision of the SIP unless reguired by the Administrator, as
stated in section 175A{4).

. The following is a list of core provisions that we
anticipute will be necessary to ensure maintenance of the
relevant NAAQS in an area seeking redeslignation from
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nonattainmant to abtainment. We thorofors recommend that States
secking redesignation of a nonsttainment area consider these
provisions. However, any final EPA determination regarding the
adequacy of & maintenance plan will be nade following review of
the plan submittal in light of the particular circumstancas
facing the avea proposed for redesignat@an and based on all
ralevant information available at the time.

a.  Attainment Fnventory

The State should develop an attainpent smissionz inventory
to identify the level of emissigns in the area which. is
sufficient to attain the NAAQS. his inventory should be
congistent with EPA‘s most recent guidance on emission
inventories for nonattainment arcas available at the time and
should include the emissions during the time period associated
with the wmonitoring data showing attainment.

Source size thresholds are 100 tons/fyear for $0,, NG.,, and
PH~10 areas, and S tons/year for Pb based upon 406 CFﬁ S1.100(K}
and 561.322, as well as established practice for AIRS data. The
source size threshold for serious PH~10 areas is 70 tons/fyeay

“Where the State has nade an adequate demonstration that air
quality has improved as a result of the S5IP (as discussed
previously}, tho altalnment inventory will generally be the
actual inventory ab the time the area attained the standard.

btne BPA’s current guidance on the preparation of emission
inventories for O, and €O nonattainment areas is contained in the
foliowing documents: YProvedures for the Preparation of Emission
Iinventories for Carbon Monoxide and Precursors of Ozone: vVolume
I* (EPA~450/4~91~016), “Procedures for the Preparation of
Emission Inventories for Carbon Monoxide and Precursors of Ozone:
Volume II* (EPA-450/4~31-014), "Emission Inventory Requirements
for OQuone State Implementation Plans® (EPA~450/4-~51~010),
"Emission Inventory Requirements f£or Carbon Monoxide
Inplenantation Plans® (EPA=450/4~21~011}, "Guideline for
Regqulatory Application of the Urban Airshed Model! {EPA-450/4~91~
013}, YProcedures for Epission Inventory Proparation: Volume IV,
Mobile Sources® (EPA-450/4-81-0264), and "Procedures for
Preparing Emission Inventory Prodactions® {FPA~45G/4=81~019).
The EPA does not currently have specific guidance on attainment
emisgions inventories for $0,. In lieu thereof, States are
referred to the guidance on &nissions data to be used as input to
modeling demonstrations, contained in Table 8.1 of EPa‘s
"Guideline on Alr Quality Models (Revised)" (EPA-450/2-78~027R),
July 1987, which 1% generally applicable to all criteria
pollutants. Emission inventory procedures and requiranents
documents are currently being prepared by 0AQPS for PM«10 snd Ph;
these documents ars due for release by summer 1592,
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according to Clearn air Act sectlon 189(b)(2). However, the
inventory should include sources below these size thresholds if
these spaller sources were included in the SIP attainment
demonstration. Whers sources below the 100, 70, and 5 tons/year-
gize threshoids (e.g., areas with smaller source size
definitions) are subjact to a State’s ainor source pernit
progran, thase sources need only be addressed in the aggregate to
the extent that' they result in areawids growih. v

for O, nonattainmant arzeas, the invantory should be based on
actual *typical summer day" esissions of Oy precursors {volatile
organic compounds and nitrogen oxides) during the atcai§ment
vear. This will generally correspond to one of the periodic
inventories reguired for nonattainment areas to reconcile
milestones. ¥For CO nonattainment areas, the inventory should be
bazed on actual "typical €O season day” emissions for the
attainment vesr. This will generally correspond to one of the
periodic inventorias required for nonattainment areas.

b. Maintepance Demonstration

4 State may gencorally demonstrate maintenance of the NAAQS
by either showing that future emissions of a pollutant or its
precursers will not oxceced the level of the attainment inventory,
or by medeling to show that the future mix of sources and
enission rates will not cause a violation of the NAAMS. Under
the Clean Air Act, many areas are required to submit nodeled
attainment domonstrations to show that proposed reductions in
emissions will be sufficient to attain the applicable NAAQS. For
these areas, the maintenance denonstration should be based upon
the same level of modeling. 1In areas where no such modeling was
required, the 3State should be able to rely on the attainment
inventory approach. In both instances, the demonstration should
pe for a period of 10 vears following the redesignation.

g Py o

e o

Where modeling is relied upon to demonstrate maintenance,
each plan should contain a sumgary of the air quality
concentrations expected to result from applicstion of the control
strategy. In the process, the plan should identify and describe
the dispergion medel or other air guality model usad to projact
anbient concentrationy (see 40 CFR 51.46). .

In either case, to satisfy the demonstration raguirement the
State should proiect emissions for the liO-year period following
redesignation, either for the purpose of showing that emissions
will not %ncrease over the attainment inventory or for conducting
wodeling. The projected inventory should consider future
growth, inc¢luding population and industry, should be consistent

YGuidance for projecting emiusions may be found in the
emlssions inventory guidance cited in footnote §.
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with the attalnmwent loventory, and should document data inputs
and assumptions. all elements of the demonstration (e.g.,
epission projections, new source growth, and mgdelingr Bhould be
consistent with current BPA modeling gquidance. For o, and Co,
the projected emissions should reflect the expected actual
enissions based on enforceable emission rates and typical
production rates. ,

for €0, a State should address the areawide componant of the
maintenance denonstration aither by showing that future €O
emissions will not increase or by conducting areawide modeling,
Preferably, the State should carry out hobk-spot modeling that is
congistent with the Guideliy 1 i it {Revised), in
order to demoinstrate maintenance of the NAAGS. In particular, if
the nonatiainment problem is related to o pattern of hotwspots
then hot«gpot modeling should generally be condustéd. However,
hot~spot modeling is not automatically required. For example, if
the nonattainment problem was ralated molely to stationary point
sources, or if highway improvements have been implemented and the
associated emission reductions and travel characteristics can be
gualitatively documented, then hotwspot modeling is not required.
In such cases, adequate documentation as well as the concurrence
of Headquarters is needed.

Any assumpbions concerning emission rates must reflect
permanent, enforceable measures., In other words, a State
gensrally cannct take credit in the maintenance demonstration For
reductions unless there are regulutions in place requiring those
reductions or the reductions are otherwise shown to be permanent.
Therefore, the State will be expocted to maintain its implemented
control strateqgy despite redesignation to attainment, unless such
measures are shown to be unnecessary for maintenance or are
replaced with measures that achieve egquivalent reductions (see
additionnl discussion under *Contingency Plan®}. Emission
reductions from source shutdowns can be considered permanent and
enforceable to the extent that those shutdowns have besn
refiected in the SIP and all applicable perrits have been
modified accordingly.

Modeling used to demonstrate atiainment may be relied upon
in the maintenance demonstration where the modeling conforms to
current EPA guidance and where the State has projected no
significant changes in the modeling inputs during the intervening
time. Where the original attainment demonstration may no longer
be relied upon, States will be expected to remodel using current

Syne EvA-approved modeling guidance may be found in the
following documents: “Guideline on Alr Quality Models
{Revised},” OAQPS, RTP, NC (EPA-450/2-78=027H), July 1986; and
"PM~10 SIP Development Guideline,” OMPS, RTP, NC {EPA~450/ 2~ 86~
00%), June 1387,
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Epa refarenced techniques.¥ This may be necessary where, for
exanple, there has been a change in emissions or a change in the
siting of new sources or moditications such that alr guality may

no longer be accurstely repraesented by the existing modeling,
. Honitoring Hehwork

once an area has been redesignated, the State should -
continue to operate an appropriate air quality monitoring
petwork, in acsordance with 40 CFR Purt 58, to verify the
attainment status of the area. The paintenance plan should
contain provisions for continued oparation of air quality
monitors that will provide such werification. In cases where
reasured mobile source parameters (e.y., vehicle miles traveled
congestion) have changed over time, the State may also need to
perform a saturation monitoring study to determine the need for,
and lccation of, additional permanent monitors.

4. Verirication of continued Aftsinment

Rach State should ensure that it has the legal authority to
implement and enforce all measures necessary to attaln and to
maintain the RAAQS. Sections 110(a}1{(23(B) and {F} of the Clean
Air Act, as amendad, and regulations promulgated at 40 CFR
51.110(k), suggest that one such measure is the acquisition of
ambient and source emission data to demonstrate attainment and
maintenance.

Regardless of whether the maintenance demonstration is based
on a showing that futurs emission inventories will not exceed the
attajnment inventory or on modeling, the State submittal should
indicate how the State will track the progress of the malintenance
plan. This is necessary due t¢ the fact that the emission
projections made for the maintenance demonstration depend on
assumptions of point and arsa source growth.

One option for tracking the progress of the waintenance
demonstration, provided here as an example, would be for the
State to periodically update the emissions inventory. In this
case, the maintenance plan should specify the freguency of any
planned inventory updates. Such an update could be based, in
part, on the annual AIRS update and could indicate new source
growth and other changes from the attailmment inventory {e.3.,
changes in vehicle miles travelled or in traffic patterns). As
an alternative to a complete update of the inventory, the State
may choose to do a comprehensive review of the factors thai were
used in developing the attainment inventory to show no
significant change. If this review does show a significant
change, the State should then perform an update of the inventory.

%sea references for modeling guidance cited in footnote ©.
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“Wners the demonstration is based on modeling, an option for
tracking progress would be for the State to periodically
{typically every 3 years) reevaluate the nodaling assunpLiong and
input data. In any event, the State should monitor the
indicators for triggering contingency measures {as discussed
below .

e.  Lontineency Plap

Section 1784 of the Act ulse regulres that a maintenance
pian include contingency provisions, as necessary, to promptly
Serrect any violation of the NAAQSE that ocecurs after
redesignation of the ares. These contingency measures are
distinguished from those generally required for nonattainment
areas under section 172{c)(9) und those specifically reguired for
Q. and €O ponattainment areas under sections 1B2{c){9%) and
137(a)(3), regpectively. For the purposes of section 1752, a
State is not required to bave fully adopted contingency measures
that will take effect without further action by the State in
order for the maintenance plan to be approved. However, the
contingency plan iz considered to be an enforceable part of the
8IP and should ensure that the contingency woazures are adopted
expediently once they are triggered. The plan should clearly
identify the measures to be adopted, & schedule and procedure for
adoption and implementation, and a specific time limit for action
by the State. A4s a necessary part of the plan, tho State should
also identify specific indicators, or triggers, which will ba
used to determine when the contingency measures need to be
implemented.

Where the maintenance demonstration is based on the
inventory, the State way, for cxumple, identitry an Yaction level®
of enissions as the indicator. If later inventory updates show
that the inventory has exceeded tha action level, the State would
take the necessary steps to implement the contingency measures.
The indicators would allow a State to taks early action to
address potential vielations of the HAAQS befors they ovcur., By
taking early action, States may be able to prevent any astual
violations of the NAAQS and, therefore, eliminate the need on the
part of EPA to redesignate an area to nonattainment.

Other indicators to consider include monitored or modelad
vislations of the NAAQS {due to the inadequacy of monitoring data
in some situstions). It is important to note that ajr guality
data in excesy of the NAADCS will not antomatically necessitate a
ravision of the BIP whers implementation of contingency measures
iz adequate to address the cause of the vielation. The need for
a SIP revision is subject to the Administrator’s discretion.

The EPA will review what constitutes a contingency plan on a
caga-by~case basis. At a minlmum, it must require that the State
Wwill implement all measures contained in the Part D nonattainment
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plan for the area prior to redesignation {see section 17s5a{a)7.
This language suggests that s $tate may submit a SIP revision at
the time of its redesignation request Lo remcve or reduce the
stringency of control weasures. Such a ravigion ¢an be approved
by EPa if it provides for compensating sguivalant reductiong., A
demonstration that neasures are equivalant would have to include
appropriate modeling or an adequate justification. Alterna-
tively, a State wight be able to demonstrate {through
EPA-spproved modeling) that the measures are not necessary for
naintenunce of the standard. In either case, the contingency
plan would have to provide for implementation of any measurcs
that were reduced or removed after redesignation of the area.

Summary

As ghated previously, this menmorandus consolidates EPA’s
redesignation and maintenance plan guidance and Regions should
raly upon it as 4 general framework in drafiing Pederal Register
notices. It is strongly suggested that the Regional Offices
share this document with the appropriate States. This should
give the States a better understanding of what is expected from a
redesignation raquest and maintenance plan under existing policy.
Any necessary changes to existing agency policy will be nade
through our action on specific redesignation requests and the
review of section 175& maintenance plans for these particular
areas, both of which are subject to notice and comment rulemaking
procedures. Thus, in applying this memorandum to specific
circumstances in a rulemaking, Regions should consider the
applicability of the underlying policies to the particular facts
and to comments submitted by any person. If your staff members
have guestions which raguire clarification, they may contact
Sharon Reinders at {919} 541~5284 for Uy~ and CO-rejated issuas,
and Eric Ginsburg at (519) 541-0877 for 8Qy~, PM-10-~, and
Pb~related issues.

¢c:  Chief, Air Branch, Regions T~X

John Cabaniss, OMS

Uenise Devoe, OAQPRS

BLll Laxton, TSD

Rich Ossias, oge

John Rasnic, 5SCD

John Seitz, 0aQPS

Mike Shapiro, OAR

Lydia Wegman, OAQPS
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September 17, 1993

MEMORANDUM

SUBJECT: State Implementation Plan (SIP) Requirements for Areas
Submitting Requests for Redesignation to Attainment of
the Ozone and Carbon Monoxide (CO) National Ambient Air
Quality Standards (NAAQS) on or after November 15, 1992

FROM: Michael H. Shapiro
Acting Assistant Administrator
for Air and Radiation (ANR-443)

TO: Director, Air, Pesticides and Toxics

Management Division, Regions I and IV

Director, Air and Waste Management Division,
Region II

Director, Air, Radiation and Toxics Division,
Region III

Director, Ailr and Radiation Division,
Region V

Director, Ailr, Pesticides and Toxics Division,
Region VI

Director, Air and Toxics Division,
Regions VII, VIII, IX, and X

I. Purpose

The purpose of this memorandum is to address State requests
to redesignate from nonattainment to attainment of the ozone and
CO NAAQS under section 107. Specifically at issue are requests
submitted on or after November 15, 1992 where outstanding Clean
Air Act (Act) requirements have not been met. This memo provides
guidance on the statutorily-mandated control programs that must
be in the EPA-approved SIP if EPA is to approve the redesignation
request. The Act's requirements for redesignation and a list of
EPA's redesignation policy and guidance are included in
Attachments A and B. In the future, further guidance may be
provided for redesignations submitted after November 15, 1993,



II. Policy Summary

Section 107(d) (3) (E) (v) of the Act as amended (amended Act)
provides that the State must have met all applicable requirements
of section 110 and part D in order to be redesignated.
Furthermore, section 107(d) (3) (E) (ii) provides that the State
must have a fully-approved SIP for the area seeking
redesignation.

The EPA is interpreting these section 107 provisions to
require satisfactory completion of the current Act planning
requirements. Specifically, before EPA can act favorably upon
any State redesignation request, the statutorily-mandated control
programs of section 110 and part D (that were due prior to the
time of the redesignation request) must have been adopted by the
State and approved by EPA into the SIP.

Thus, with respect to redesignation requests submitted on or
after the Act's deadline for submittal of the required programs,
States must generally adopt and provide for implementation of
their regulations for all of the programs that were due. States
must submit these plans to EPA for incorporation into the SIP.!
This would include such requirements as emissions inventories
and/or emission statements. Such requirements must be met in
order for the area to have a fully-approved SIP that meets all
requirements applicable to the area under section 110 and part D.

The amended Act, however, also provides that upon
redesignation, a State may move measures from the implemented SIP
to the contingency plan portion of the SIP if the State
demonstrates that such measures are not needed for maintaining
the NAAQS. Many areas sought redesignation at or about the same
time they were required to adopt and implement the requirements
due on November 15, 1992. 1In many instances, the State will be
able to immediately move these measures to the contingency plan
without implementation.

III. Exceptions to Policy

The EPA decided to review the requirements to determine if
something less than full adoption of these regulations would be

'Note that this represents a departure from earlier guidance
for part D new source review (NSR) regulations.
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acceptable under the Act for areas seeking redesignation.
Exceptions to this policy on the States' need to complete the
full planning and adoption process for the November 15, 1992
mandated programs are very limited. The language in the Act
allows a degree of flexibility in only four program areas. These
are: (1) basic inspection and maintenance (I/M), (2) annual
updates of vehicle miles traveled (VMT) forecasts and annual
estimates of actual VMT for CO nonattainment areas, (3) nitrogen
oxides (NOx) reasonably available control technology (RACT), and
(4) small business programs (SBP).

These exceptions are only applicable in areas for which EPA
approves a redesignation. The States should be aware that if EPA
denies a redesignation request, rules submitted in accordance
with this guidance may also be disapprovable. Finally, because
EPA anticipates issuing onboard regulations by January 1994,
States seeking redesignation of areas classified as moderate may
have some flexibility with respect to the Stage II requirement.

Our guidance for State submittals covering these four
programs is described in the following paragraphs.

Basic I/M

For areas where maintenance plans do not rely on
implementation of a basic I/M program immediately following
redesignation, the I/M component of the SIP should include:

1. Legislative authority for basic I/M such that
implementing regulations can be adopted without any further
legislative action.

2. A provision in the SIP providing that basic I/M be
placed in the contingency measures portion of the maintenance
plan upon redesignation.

3. An enforceable schedule and commitment by the Governor
or his designee for adoption and implementation of a basic I/M
program upon a specified, appropriate triggering event.

Note that, for purposes of consideration of a redesignation
request submitted after November 15, 1992, the commitment as
described in the I/M regulation (gee 57 FR 52950, November 5,
1992) is not sufficient to meet the Act's requirement for a
fully-approved SIP.

In addition, please note that, EPA's final I/M regulations
in 40 CFR part 51 require a fully-adopted I/M program by
November 15, 1993. At this time, our preliminary interpretative
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guidance on basic I/M in this memo is not discussed in the I/M
regulations. Therefore, EPA is proceeding to establish this
interpretation through regulatory action, thus enabling EPA to
accept legislative authority and a commitment to adopt and
implement basic I/M regulations for those areas being
redesignated to attainment.

VMT Forecasting

The VMT forecasting SIP for CO should include:

1. Annual forecasts of VMT (i.e., average daily VMT for the
peak 3-month CO seasons for 1993, 1994, and 1995 in moderate
areas above 12.7 ppm, and until 2000 in serious areas).

2. An enforceable commitment by the Governor or his
designee to estimate actual annual VMT for each of these years
(by September 30 of the following year) and to update the
forecast of the VMT in the remaining years.

3. A request that the commitment be moved to the
contingency plan portion of the SIP upon redesignation, becoming
a contingency provision triggered by a specified triggering
event.

4. Adopted contingency measures to reduce CO emissions.
The implementation of such measures is contingent upon either:
{(a) an annual estimate of actual VMT or updated forecast of VMT
exceeding the previous forecast for that year, or (b) the area
failing to attain by the CO attainment deadline. These
contingency measures must meet the requirements of section
187(a) {3) as interpreted by the April 16, 1992, "General Preamble
for the Implementation of Title I of the Clean Air Act Amendments
of 1990," including the requirement that no further action by the
State is needed for them to take effect.

NOx RACT

Section 182 (f) provides that States may regquest an exemption
from the NOx RACT requirements. The NOx RACT requirements of
section 182(f) do not apply if additional reductions of NOx would
not contribute to attainment.? In an area that did not implement

*Note that the section 182(f) exemption for NOx RACT and NSR
requirements described in this section is applicable only for
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the section 182 (f) NOx requirement but did meet the ozone
standard, as demonstrated by adequate monitoring data consistent
with EPA guidance, it 1is clear that the additional NOx reductions
required by section 182 (f) would not contribute to attainment,
although they might contribute to maintenance. Therefore, EPA
believes that if a State submits a redesignation request along
with a section 182(f) exemption request based on monitoring data
demonstrating attainment of the ozone NAAQS, further
documentation is not required. The State may follow one of two
approaches in making such a submittal:

1. Submit a redesignation request along with a section
182 (f) exemption request based solely upon monitoring data
showing that the area‘'s air quality is meeting the ozone NAAQS;
and submit a maintenance plan SIP revision, which includes a NOx
RACT program as a contingency measure. In lieu of adopted NOx
RACT rules, such a NOx RACT program may consist of an enforceable
schedule and commitment by the Governor or his designee to adopt
and implement the NOx RACT rules upon a specified, appropriate
triggering event.

2. An exemption request based on both ambient monitoring
and urban airshed modeling consistent with EPA guidance that
shows additional NOx reductions would not contribute to
attainment in the area. In this case, NOx RACT rules do not have
to be included as a contingency measure of the maintenance plan.

SBP

For several reasons, the Act can be interpreted as not
requiring the section 507 SBP submittal in order for EPA to
approve a redesignation request. The SBP submittal is reguired
regardless of whether there are any designated nonattainment
areas within the State. In addition, the SBP 1s not a control
measure intended to contribute to the emission reductions
achieved by an area; rather it is a service provided to help
small businesses comply with requirements of the Act. For the
above reasons, EPA is interpreting the SBP as not being an
applicable requirement for any specific nonattainment area that
is seeking redesignation. However, EPA will continue to ensure
that States make SBP submittals in a timely fashion.

Stage II Vapor Recovery

States outside an ozone transport region, since only those States
fall under the section 182(f) "contribute to attainment”
provision.
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Stage II vapor recovery remains an applicable regquirement
for moderate ozone nonattainment areas until EPA promulgates
onboard vapor recovery regulationsg. Section 202 (a) (6) of the Act
provides that once onboard regulations are promulgated, the Stage
IT regulations required under section 182(b) (3) are no longer
applicable for moderate ozone nonattainment areas. Therefore,
final redesignation for a moderate nonattainment area that occurs
after EPA's onboard regulations are promulgated does not have to
include a Stage II SIP control program. For redesignation
requests that are submitted before EPA promulgates onboard rules
and that do not include Stage II rules for moderate areas,
Regional Offices may prepare rulemaking actions proposing to
approve the redesignation, if appropriate, as long as final
approval occurs after EPA promulgates onboard regulations.

IV. Coordination of SIP Submittals and Redesignation
Reguests

If the State elects to follow the approach above, the State
should submit the SIP control program as described above along
with the redesignation request and maintenance plan. The EPA
will review the required SIP submittal(s) against EPA policy and
guidance and in coordination with the redesignation request and
maintenance plan. Approvability of the redesignation is directly
related to the approvability of the SIP submittals (i.e., EPA is
precluded from approving a redesignation to attainment if the SIP
is not approvable).

As a general policy, a State may not relax the adopted and
implemented SIP for an area upon the area's redesignation to
attainment. States should continue to implement existing control
strategies in order to maintain the standard. However, section
175A recognizes that States may be able to move SIP measures to
the contingency plan upon redesignation if the State can
adequately demonstrate that such action will not interfere with
maintenance of the standard. The type of demonstration necessary
is dependent upon the pollutant for which the area has been
redesignated to attainment.

In order to make such a demonstration for an area
redesignated to attainment for CO, EPA believes that the State
could submit a revised control strategy demonstration showing
that the measure is not necessary to maintain the standard. For
ozone, the State would need to submit an attainment modeling
demonstration consistent with EPA's current "Guideline on Air
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Quality Models," showing that the control measure is not needed
to maintain the standard. The EPA intends to be very cautious in
approving such revisions in cases where the control measures were
implemented during the time the area attained the standard; the
State's demonstration should indicate an ample margin of safety
with respect to maintenance of the standard.

V. Conclusion

In summary, full adoption of all of the statutorily-required
programs, as well as a schedule and an enforceable commitment for
an implementation date, are necessary for redesignation to
attainment from nonattainment for ozone or CO if the
redesignation request is submitted after the statutory due date
for the program. The few exceptions to this requirement are
basic I/M, annual updates of VMT forecasts, and estimates of
actual VMT, NOx RACT, and SBP.

If you have any questions, please contact Sharon Reinders at
(919) 541-5284, or Annie Nikbakht at (919) 541-5246.

Attachments

cc: Air Branch Chief, Regions I-X
Kent Berry, AQMD
Rob Brenner, OAR
Mary Henigin, OAQPS
Alan Eckert, OGC
Robert Kellam, TSD
Rich Ossias, OGC
John Seitz, OAQPS
Paul Stolpman, OAR
Jan Tierney, OGC
Lydia Wegman, OAQPS
Dick Wilson, OMS

becc: Valerie Broadwell, AQMD
John Cabaniss, OMS
David Cole, AQMD
Denise Gerth, AQMD
Tom Helms, AQMD
Ed Lillis, AQMD
Phil Lorang, OMS
David Misenheimer, TSD
David Mobley, TSD
Annie Nikbakht, AQMD



Carla Oldham, AQMD
Sharon Reinders, AQMD
John Silvasi, AQMD
David Soloman, AQMD
Gene Tierney, OMS
Regional Contacts

This memorandum has been under development for several months.
It has been coordinated with OGC (Jan Tierney, Rich Ossias), OMS
(John Chamberlin, Al Mannato), Regional Air Division Directors
and Air Branch Chiefs, NSR (Mike Sewell, David Solomon), and TSD
(David Misenheimer).

OAQPS:AQMD:OCMPB:ANNIE NIKBAKHT:JKING:Ext. 5246:7/30/93
DISK: REINDERS.JK FILE: SIPRED.GEN



Attachment B

The EPA policies for implementing section 107 of the Act for
redesignations are contained in the following memorandums.

1. T'"Procedures for Processing Requests to Redesignate Areas
to Attainment, " John Calcagni, Director, Air Quality Management
Division, September 4, 1992.

2. "State Implementation Plan (SIP) Actions Submitted in
Response to Clean Air Act (CAA) Deadlines," John Calcagni,
Director, Air Quality Management Division, October 28, 1992.

3. "Contingency Measures for Ozone and Carbon Monoxide (CO)
Redesignations," G. T. Helms, Chief, Ozone/Carbon Monoxide
Programs Branch, June 1, 1992.

4. '"Maintenance Plans for Redesignation of Ozone and Carbon
Monoxide Nonattainment Areas," G. T. Helms, Chief, Ozone/Carbon
Monoxide Programs Branch, April 30, 1992.

In the event that EPA does not approve the redesignation,
the applicable I/M program requirements and guidance can be found
in 57 FR 52950, November 5, 1992 and in 40 CFR part 51. The
applicable VMT forecast guidance is described in the document
entitled, "Section 187 VMT Forecasting and Tracking Guidance,"
January 1992.



